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. | NTRODUCTI ON

In the Inmgration Reform and Control Act of 1986 (IRCA), Pub. L.
No. 99-603, 100 Stat. 3359 (Novenber 6, 1986), Congress established a
system to prevent the hiring of unauthorized aliens by significantly
revising the policy on illegal immiigration. In section 101 of | RCA, which
enacted section 274A of the Immigration and Nationality Act of 1952 (the
Act), codified at 8 U S.C. section 1324a, Congress provided for civil
penalties for enployers who failed to
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conply with the enploynent eligibility verification requirenents of 8
U S.C. section 1324a(b).

Title 8 U S.C. section 1324a(b)(1)(A) provides that an enployer is
liable for failure to attest ~“on a form designated or established by
regulation of the Attorney GCeneral that it has verified that the
i ndividual is not an unauthorized alien ..'" The form used for
verification is the Enploynent Eligibility Verification Form conmonly
known as the 1-9. The regulations provide that the enployee will also
attest, wunder penalty of perjury, as to his or her identity and
enpl oynent aut hori zati on.

Title 8 US.C section 1324a(b)(3) dictates the retention
requirenments of Forns |-9 by enployers, and the inspection procedures to
be utilized in the enforcement of this program Agents of the Inmm gration
and Naturalization Service (INS) are authorized to conduct inspections
of enployers' -9 files to ascertain the enployers' conpliance with | RCA
If violations are found during these inspections, penalties may be
assessed in accordance with 8 U S.C. section 1324a(e). The enpl oyer, upon
the receipt of an assessnent notification, may opt to conply with the
assessnent, or may elect a hearing before an administrative |aw judge,
t hus abating the penalty during the hearing procedure.

I'1. PROCEDURAL H STORY

On April 27, 1989, the United States of Anerica, INS, served a
Notice of Intent to Fine on Lee Miyle, Omer, Myle Mnk Farm The Notice
of Intent to Fine alleged 21 violations of Section 274A(a)(1)(B) of the
Act for failure to properly prepare and/ or conplete Section 2 of the Form
I1-9. In a letter dated May 12, 1989, Respondent, through its counsel,
Gustav A. Rosenheim requested a hearing before an administrative |aw
j udge.

The United States of Anerica, through its Attorney, Robin L. Henrie,
filed a Conplaint, incorporating the allegations in the Notice of I|ntent
to Fine against Respondent, on June 16, 1989. On July 23, 1989, the
Office of the Chief Admnistrative Hearing Oficer (OCAHO issued a
Noti ce of Hearing on Conplaint Regarding Unlawful Enpl oynent, assigning
nme as the administrative law judge in the case and setting the hearing
date and place for Cctober 17, 1989, at Twin Falls, |daho.

Respondent, through Attorney Rosenheim answered the Conplaint on
July 24, 1989, specifically adnmitting or denying each allegation and
setting forth four affirmative defenses. The first of which alleged a
| ack of reasonable belief, on the part of the INS agents who conducted
the investigatory inspection, that Respondent had viol ated any provisions
of section 274A of the Act. The
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second al leged an illegal seizure of docunents from Respondent's prenises
by the INS agents. The third affirmative defense alleged " "good faith'
on the part of the Respondent. The final defense alleged an inproper
servi ce of the Subpoena duces tecum

On July 27, 1989, | issued an Oder Directing Procedures for
prehearing. On August 3, 1989, counsel for Conplainant noved to strike
Respondent's third affirmati ve defense as being insufficient. Respondent
failed to respond to this notion within 10 days. On August 22, 1989,
Conpl ai nant noved for an order striking Respondent's third affirnmative
def ense, since no answer had been filed within 10 days. On the sane date,
| granted Conplainant's notion to strike based upon the pleadings and
docunents before ne at that time. | struck the third affirmative defense
as insufficient and inproper, citing previous OCAHO cases in which
simlar rulings were nmade.

On Septenber 5, 1989, pursuant to a request by Conpl ai nant, | issued
three subpoenas to conpel attendance at scheduled depositions. On
Septenber 18, 1989, | issued an order confirning a ruling made during a
t el ephoni c conference on Septenber 15 that Attorney Henrie was entitled
to be acconpanied by an INS agent at the schedul ed depositions. | would
not, however, pernit the agent to be present during the taking of the
deposition of another INS agent. | also ordered that Attorney Rosenheim

coul d be acconpani ed by Respondent, Lee Myl e.

On Septenber 27, 1989, | continued the hearing date indefinitely,
based upon anticipated additional discovery. On OCctober 2, 1989,
Conpl ai nant noved for a ruling deening the requests for adm ssions as
adm tted, based upon the failure of Respondent to respond within 30 days.
| issued a show cause order to Respondent on COctober 5, 1989, granting
Respondent until COctober 20 to explain the reasons for this failure. On
Cctober 10, 1989, | received the Respondent's Response to Request for
Adm ssions and Answers to Interrogatories and Requests to Produce, which
were nmiled on Cctober 4, 1989, along with an Affidavit of Attorney
Rosenhei m expl aining the reasons for the late submission, and a Mtion
in Qpposition to the Conplainant's notion. On October 19, 1989, | granted
in part Conplainant's Mtion, deening nunbers 1, 2, 3, 4, 5, 6, 7, 8, and
11 as admtted, and denied in part the notion, deem ng nunbers 9, 10, 12,
and 13 as deni ed.

A pre-hearing tel ephonic conference was conducted on Novenber 6,
1989, during which the hearing date was scheduled for February 21-23
1989, in Twin Falls, Ildaho. An additional pre-hearing telephonic
conference was held on Decenber 5, 1989, in which the parties discussed
t he Conpl ai nant's Novenber 24, 1989 notion, which
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sought to have its second set of admissions deened admitted due to the
failure of Respondent to tinely file its response. The parties agreed
t hat Respondent would be granted an extension until Decenber 8, 1989
based upon an earlier agreenent between the parti es.

A fourth pre-hearing tel ephonic conference was conducted on January
17, 1990, in which | ordered that all pre-hearing statenments, exhibit
lists, notions, nenps, and briefs were due to ne by February 12, 1990
| also confirmed that both parties had the right to a designated
representative, to be seated at counsel table during the hearing.

On January 19, 1990, Counsel for Respondent subnmitted a Mdtion to
Exclude all INS [-213 Forns at hearing, followed by a governnent notion
in opposition on January 22, 1990. The governnent counsel requested ny
i ssuance of several bl ank subpoenas to insure the attendance of witnesses
at hearing, on January 23, 1990. On January 24, 1990, Attorney G egory
E. Fehlings noticed his appearance for Conplainant. Al of these matters
were discussed in the pre-hearing tel ephonic conference held on January

30, 1990. At that tine, | learned that Respondent had noved for
suppression of the Fornms |1-9 and ot her docunents all egedly seized by INS
agents during the February 7, 1989 inspection, however, | had not yet

recei ved Respondent's motion. In nmy order confirnming this conference, |
instructed the parties to subnit nenoranda of points and authorities
supporting their views regarding the two suppression notions by February
12, 1990. | declined to issue the governnent's requested subpoenas unti
they identified the persons or things subpoenaed, and | granted the
governnent's request to submt subpoenas for its rebuttal w tnesses ex
parte.

On January 31, 1990, counsel for Conplainant applied for two
subpoenas, and an additional subpoena, ex parte, acconpanied by a
statenent in support thereof. | granted the subpoenas on February 5,
1990. | received a joint Stipulation Re: Wtnesses on February 5, 1990
On February 7, 1990, pursuant to Conplainant's witten request, |
transnitted copies of Respondent's COctober 4, 1989 responses to requests
for adm ssions, and October 5, 1989 answers to interrogatories.

On February 6, 1990, Conplainant noved to anend two typographical
errors in the Conplaint. This was |ater granted, absent objection, at the
outset of the February 21, 1990 hearing. On February 8, 1990, the
foll owi ng docunents were subnitted: Conplainant's pre-hearing brief and
exhibit Iist, and Respondent's statenent of facts, exhibit |Iist,
application for subpoenas, and pre-hearing statenent. Conplainant's
pre-hearing statenent was filed on Feb-
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ruary 9, 1990, along with a statenent regardi ng Conpl ai nant's conpliance
with pretrial orders. | issued the requested subpoenas on February 14,
1990.

The hearing in this matter was held in Twin Falls, |daho on February
21-22, 1990. Representing the Conplainant were Attorneys Henrie and
Fehlings. Attorney Rosenheim represented the Respondent, Lee Myle, At
the outset of the hearing, Conplainant orally noved to anend the
Conmplaint by disnissing four counts, nunbered 1, 2, 9, and 20, and
lowering the fine to $4, 750. 00, vice $5,550.00. There being no objection
| granted the notion to anend. | received argunent by counsel and heard
testinmony from six witnesses. | admitted 25 Conplainant's exhibits and
one exhibit from Respondent. A hearing record of 394 pages was conpil ed.

On March 6, 1990, Conpl ainant noved for additional tinme to file its
brief, and requested pernmission to file a response brief to Respondent's
post-trial brief. After receiving telephonic confirmation that Respondent
did not oppose this request, | granted Conplainant's notion on March 13,
1990, giving him 40 days from receipt of the transcript to file his
brief, and 20 days fromrecei pt of Respondent's brief to file his reply.

On March 12, 1990, | received Conplainant's Mtion for Leave to
Submit Late Evidence, which was apparently mailed on February 8, 1990
The evidence in question was an alleged videotaped interview by Lee
Moyl e, nmade after the hearing, which had not yet been received by
Conmplainant. This was denied in nmy My 15, 1990 Oder, due to the
specul ati ve nature of such proposed evi dence.

On March 12, 1990, Conpl ai nant again noved to submit |ate evidence,
specifically seven black and white photographs, and a statenment of Scott
J. Baker, Border Patrol Agent. This notion was the subject of a
t el ephoni c conference conducted on March 16, 1990. | granted Respondent
20 days to respond to Conplainant's notion. On April 6, 1990, Respondent
submitted an opposition notion, wth an acconpanying nenorandum
requesting ne to disallow the opening of the record to receive late
proposed evidence. Although Conplainant filed to reply to Respondent's
nmoti on, he had not requested leave of Court to do so. As Respondent

correctly pointed out in his April 28 nption to strike, this was a
violation of section 68.9(b) of the Rules of Practice and Procedure,
therefore, | did not consider it in ny decision. | did, nevertheless,

find good cause and granted Conplainant's notion in ny My 15, 1990
Order, adnmitting the evidence as exhibits 33 and 34.

Conpl ainant filed its Post-Trial Brief on April 27, 1990, followed

by Respondent's on April 28. Conplainant submitted a reply brief on My
21, 1990. On June 6, 1990, Respondent noved to open the
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record and subnit late evidence, specifically six color photographs, and
affidavits of Lee Myle, Mirta Myle, Angel Deltoro, and Custav
Rosenheim On June 21, 1990, Conpl ai nant submitted an opposition notion
| issued an order granting Respondent's request to open the record on
June 26, 1990, adnitting Respondent's evidence as exhibits 2-4, and
maki ng them a part of the record. Conplainant subnmitted a supplenenta
reply brief on June 12, 1990. | have considered all of these pleadings,
nmenor anda, argunents, testinony, and exhibits in arriving at ny deci sion.

I11. LEGAL ANALYSIS, FINDINGS OF FACT, AND CONCLUSI ONS OF LAW

Several issues were presented for ny consideration during the course
of this hearing. The first issue involves adnissions by Respondent
concerning discrepancies in the subject 1-9's. The second involves the
three affirmative defenses raised by Respondent, and what, if any
evi dence shoul d be suppressed as a result of mnisconduct alleged in these
defenses. The final issue involves appropriate civil penalties to be
assessed, if found to be appropriate.

A. Admi ssions by Respondent

Conpl ai nant contends that Respondent admitted the essential facts

supporting the 17 allegations of paperwork violations. | have reviewed
all of +the docunents submitted by the parties, particularly the
Respondent's responses to requests for adnissions. The Respondent has
directly admtted to hiring each of the individuals naned in Count |, and

has further admitted to hiring these 17 enpl oyees after Novenber 6, 1986,
to work in the United States. All Forms -9 subnitted in evidence in this
case, Ex. C 28, are true and correct copies of the forns presented by
Respondent to the INS agents during the February 7, 1989 investigatory
i nspection. Respondent agrees and adnits that these forns were deficient
in sonme respects. see Ex. CG-3. | find non-conpliance on the face of the
fornms fromny exam nation of Ex. CG9 and C 28, also

Respondent has not, even renotely, begun to deny any of these
el ements of section 274A(a)(1)(B). Respondent offered no evidence to
di sprove any of the allegations of paperwork violations. He raised three
affirmati ve defenses, which | will address below, but these defenses do
not go to the issue of proof.

Respondent has also admitted that the INS agents conducted an
educational visit at his mnk farm prior to the inspection, that the
entity nane and address as found in the Anended Conplaint are correct,
that the entity is a business organization from which its enployees
receive pay, and that the INS agents gave notice of their inspection nore
than three days prior to February 7, 1989. See Ex.
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C-3. | agree with Conplainant that these are relevant matters in ny
consideration of this case, and they are accepted by ne as adm tted.

I do find, therefore, that Respondent has admtted essential
elements of the allegations in this case, and that Conplainant has
denonstrated, by a preponderance of the evidence, that the violations did
occur as alleged. | nust now look to the three affirmative defenses to
determ ne whether any or all of themw Il overcone this finding.

B. Respondent's Affirnmati ve Def enses

1. Basis For lnvestigatory |Inspection

Respondent alleges that the agents conducting the investigatory
i nspection did not possess sufficient facts to support their suspicion
t hat Respondent was in violation of IRCA and therefore, they had no
| egal basis for the 1-9 audit. Conplainant, on the other hand, contends
that their decision to investigate Lee Myle's farmon February 7, 1989
was | awfully based. They set out the several factors leading themto this
deci sion: discussions with Border Agent Mhoney that he had arrested
illegal aliens at the Moyle Mnk Farmin Burley, |daho; Agent Mhoney's
recol l ections of Respondent's attitude and statenents to him during the
educational visit, that Respondent was not going to conply with the | RCA
| aws; the anonynous phone tip that a fenmale illegal alien was living in
Burley and working at the Myle Mnk Farm Agent Baker's observations,
during a surveillance of Respondent's farm of individuals who appeared

to be displaying dress and nmannerisnms of illegal Hispanic aliens; and
Agent Baker's conversation with Bruce Ellenberger at the Cassia County
Jail, in which Ellenberger stated that Myle Mnk Farm enpl oyed ill egal

al i ens. Conpl ai nant argues that, taken together, these factors provided
the INS agents with a sufficient basis to investigate the Respondent's
farm

Conpl ai nant contends that INS may, on its own initiative, and within
its discretion, determne which enployers to investigate for possible
| RCA violations. seeCs Post-Trial Bf. at 29-32. | agree that INS has
discretion in determ ning whether to |aunch an investigation, even in the
absence of a formal witten conplaint. | will point out here that | find
no evidence suggesting that a formal conplaint was the basis for this
i nspection. | do find, as Conplainant suggests, that INS relied upon
ot her | eads and pieces of information to nake that determ nation, which
is within their power. see 8 U S.C. section 1324a(e)(1) (O

Conpl ai nant continued its detailed argunent by asserting that, in
t he absence of an explicit statutory standard, the discretion of
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INS to conduct inspections is unreviewable. | do not concur wth
Conpl ainant's contention that INS has unreviewable investigatory power.

Case law reveals that the courts do not favor nonreviewabil. ity of
agency deci sions. The Nnth Circuit has stated, " [j]udicial
reviewability of administrative action is the rule and nonreviewability
a narrow exception, the existence of which nust be clearly
denonstrated.'' City of Santa Cara v.Andrus, 72 F.2d 660 (9th Gir.
1978), cert. denied, 439 U.S. 859 (1978).

In the administrative law arena, judicial review is governed by
Chapter 7 of the Adninistrative Procedure Act (APA), which states in
part, ~“[t]lhis chapter [Judicial Review] applies, according to the
provisions thereof, except to the extent that-(1l) statutes preclude
judicial review, or (2) agency action is comitted to agency discretion
by law'' 5 U S.C. section 701(a). It is apparent that judicial review
of agency action in IRCA cases is available because the IRCA |aws
t hensel ves so provide. Sections 274A(e)(6) and (7) of the Act and 28
C.F.R section 68.51 discuss the procedures for adm nistrative appellate
review and judicial review They provide for review of "~ “final agency
actions'' which are either ny final order, or the final order of the
Attorney General, through the Chief Administrative Hearing Oficer, if
review by himis tinely requested.

Considering these regulations in conjunction wth the APA

provisions are made for both "~ “final actions'' andprelimnary or
internmediate actions. The APA states, "~“[a] prelimnary, procedural, or
i nternmedi ate agency action or ruling not directly reviewable is subject
to review on the review of the final agency action''. 5 U S. C. section

704. Therefore, Conplainant's contention that prelimnary agency actions,
such as INS investigatory decisions and nethods, are unreviewable is
nm splaced. Clearly an aggrieved party is entitled to judicial review of
nost agency actions, if requested. See 5 U S.C. section 702.

Not only do | find that judicial review by appellate and review
authorities is available, | find that | nmay consider and rule on the
decisions of INS agents to begin investigations. An Adnministrative Law
Judge (ALJ) has powers and duties conparable to a trial judge, see Butz
v. Econonou, 438 U. S. 478 (1978); United States v. Manulkin, 2, AdL 3d
254 (1989). In Mnulkin, the ALJ ruled that the actions of the INS
District Director to issue a Notice of Intent to Fine was revi ewabl e by
him at the hearing level. The ALJ also commented that the APA, which
defines the powers and responsibilities of AL)'s at 5 U. S.C. section 551-
559, " “does not |limt the scope and authority of an ALJ to hear and
decide any natters relating to the «constitutional rights of a
Respondent''. |d. at 257. He
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continued, it is ny view, that the regulations do pernt and, indeed
require an ALJ in enploynent sanction cases to decide issues involving
Constitutional rights. . . .'" ld. at 258. | find that this issue was

properly raised by Respondent, and that ny duties as an Admi nistrative
Law Judge require ny determ nation of this issue.

Conpl ai nant al so seens to believe that, because they have discretion
toinitiate investigations, judicial reviewis barred. Conplainant relies
upon a literal reading of 5 U S.C. section 701(a)(2), which provides an
exception for judicial review if "~“agency action is conmitted to agency
discretion by law'. Conplainant's reliance is m splaced, however, as the
courts have explained their interpretation of this section of the APA

The NNnth Grcuit has explained the test for whether "“agency action
is comitted to agency discretion by law' to be "“not whether a statute
viewed in the abstract |acks |law to be applied, but rather, whether “in
a given case' there is no lawto be applied.'' Strickland v. Mrton, 519
F.2d 467, 470 (9th Cir. 1975), citing Citizens to Preserve Overton Park
Inc., v. Volpe, 401 U S 402 (1971); see also Abdelhamid v. llchert, 774
F.2d 1447 (9th Cr. 1985).

In Heckler v. Chaney, 470 U S. 821 (1985), the Court explained the
nmeaning of 5 U S.C. section 701(a)(2) and anal yzed what was believed to
be an inconsistency in the APA between it and section 706(2)(A), (which
provides for an "~ abuse of discretion'' standard for judicial review.
The Court settled the question, ““[h]lJow is it . . . that an action
conmitted by agency discretion can be unreviewable and yet courts stil
can review agency actions for abuse of that discretion?''. The Court
explained that if there is no "~ “neaningful standard against which to
judge the agency's exercise of discretion . . . the statute can be taken
to have “conmitted' the decisionnaking to the agency's judgnment
absolutely.'' 470 U S. at 829-830. In that type of case, the court would
be unable to review the decision for abuse of discretion

The court is Willace v. Christensen, 802 F.2d 1539 (9th GCir.),
expl ai ned,

reviewis not to be had if the statute is drawn so that a court woul d have
no neani ngful standard against which to judge the agency's exercise of
di scretion. In such a case, the statute . . . can be taken to have
“committed' the decisionmaking to the agency's judgnent absolutely. This
construction avoids conflict with the “abuse of discretion' standard of
review in section 706 (APA)-if no judicially manageabl e standards are
available for judging how and when an agency should exercise its
di scretion then it is inpossible to evaluate agency action for "“abuse of
di scretion.'

Id. at 1543.
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In this case, there exists a neaningful standard against which to
judge the agency's actions in the area of 1-9 inspections, therefore
absol ute discretion does not rest with INS agents. Section 274A(e)(1) (0O
of the Act provides for the establishnment of procedures by the Attorney
Ceneral, for the investigation of violations of section 274A(a) of the
Act, which the Attorney General deens appropriate. These procedures are
found in the Inmigration Oficer's Field Manual for Enployer Sanctions
(hereinafter Field Manual) at chapter IIl1. The Field Mnual describes
what types of leads are acceptable to initiate an investigatory
i nspection, and states that the "'articulable facts necessary to begin
an investigation . . . mean the ability to articulate |ogical reasons to
suspect a violation. . . .''" Field Manual at section Ill-A-1

Anot her notable distinction between Heckler and the case at bar,
whi ch further supports review, is that in the fornmer, the agency decision
was one not to pursue enforcenent, while in this case, the INS decision
was one to pursue enforcenment. The Court pointed out that agency
decisions to refuse enforcenent are unsuitable for judicial review The
Court expl ai ned:

When an agency refuses to act it generally does not exercise its
coercive power over an individual's liberty or property rights, and
t hus does not infringe upon areas that courts are called upon to
protect. Sinmlarly, when an agency does act to enforce, that action
itself provides a focus for judicial review, inasnmuch as the agency
nmust have exercised its power in sone nmanner. The action at | east
can be reviewed to determne whether the agency exceeded its
statutory powers.

470 U. S. at 832.

Having found that judicial review is available, and that | nmay
consider the issue at hearing level, | turn to the issue of the standard
of review | agree with Conplainant that "~ ~abuse of discretion'' is the

appropriate standard. The APA provides for an abuse of discretion
standard in admnistrative review see 5 U S.C. section 706. The courts
have applied it as well. see Heckler, supra at 830; Cccidental
Engi neering Co. v. INS, 753 F.2d 766 (9th Cir. 1985).

In analyzing whether the INS abused its discretion in selecting
Respondent's mink farm for an investigatory inspection, | look to the
factors which they cited as the basis for this decision. | will base ny
finding on the several factors then in the possession of the INS agents,
and not on any one factor. Individually, these itens may or may not have
formed a sufficient basis to inspect, however, the situation in this case
was not one in which any one of these itens was al one responsible for the
agents' decision. | wll address ny findings regarding each factor,
however, because of the disparity in evidence presented by the parti es.
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The Field Manual guides agents in determ ning adequacy of |eads by
outlining the various sources from which agents mmy obtain their
information. The Field Mainual states,

[l]eads may be received from a variety of sources, including the
fol |l owi ng:

- The general public;

-Conduct on the part of an enployer which indicated that he or she may be
violating the Act, such as enployer statements of intent;

-Service records, including derogatory information obtained in the course
of enpl oyer educational contacts;

- Enpl oyees and i nf or mant s;

-Arrested aliens;

- The Departnment of Labor;

- Ot her governmental agencies;

Fi eld Manual at section |11-A-1.

Agent Mahoney, who was fornmerly stationed at the Twin Falls, |daho
office testified that he participated in several arrests of illegal
aliens who were enployed by Moyle Mnk Farm He stated that the nmink farm
in question was in Burley, which | find to be close to Heyburn, and in
the area of Respondent's mink farm Agent Mahoney also testified that one
of his nost reliable sources for information was Bruce Ellenberger, an
enpl oyee at the Cassia County Jail. This infornmation was passed to Agent
Baker when he was assigned to the Twin Falls station. | find that Agent
Mahoney' s testinony regardi ng the above information was credi ble, and was
used as a basis for the inspection. This information was verified by
Respondent hinself when he stated to Agent Baker, following the
i nspection, that he had enployed illegal aliens in 1987 and 1988.
Al t hough Lee Myle's statenents to that effect had no influence on the
decision to investigate, they added support to the reliance on Agent
Mahoney's information. Respondent further supported this information by
his adni ssions at hearing that he enployed illegal aliens in the past.

| also find that Agent Mhoney conducted an educational visit at
Respondent's farm in OCctober, 1987. He recorded notes of what had
transpired during the visit in the office files in Twin Falls. Agent
Baker testified that he obtained these notes and relied upon them in
determ ning that an investigatory inspection was warranted. The notes
indicated that Lee Myle refused to conply, that he would not fill out
I-9's, and that the agents could jail him first. see Ex. C12. Agent
Mahoney testified at the hearing that he recalled this exchange with Lee
Moyl e and that Lee Myl e appeared to be serious about his non-conpliance.
He stated that Lee Myle was the only enployer who had ever outright
refused to conply with
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the IRCA laws and that Myle's attitude left an inpression on Agent
Mahoney that he woul d not cooperate. | find Agent Mahoney's testinony and
recollection of this visit to be credible and the reliance upon his
records by Agent Baker to have been appropri ate.

| find that Conplai nant al so relied upon an anonynous phone tip that
an illegal alien was enployed by Moyle Mnk Farm Erma Carson, a Border
Patrol secretary in Twin Falls, testified that she received an anonynous
tel ephone call on January 13, 1989, froma young wonman. The fenmle call er
appeared to be rational as she described an alleged 17 year old Mexican
femal e, naned Arecelia Marcus, who was illegally in the United States and
working at the Myle Mnk Farm Ms. Carson testified that the caller
provided details about the living arrangenents of Marcus and how she
obtained false identification docunents. see Ex. GC14. Ms. Carson
testified that, in her nind, the caller was referring to Respondent's
farmin Heyburn, because she only knew of one nmnk farm despite living
in the area her entire life.

| believe Agent Baker acted reasonably, based upon the infornmation

he possessed fromthis tip, although he |later discovered that the illega
femal e described in the call was enployed by another Myle Mnk Farm
owned by Respondent's brother. | believe that this tip, standing al one

woul d have been insufficient for the decision to investigate. The
specul ative nature of the anonynous call would have necessitated a nore
t horough check. Since Agent Baker already possessed the |eads described
above, and had planned on nore closely investigating the phone tip, |
find that he was acting reasonably in pursuing the next of his
activities, a visual surveillance.

I find that Agent Baker drove to Respondent's mink farm on January
14, 1989, and conducted this surveillance. He used binocul ars to observe
the activity taking place on the farm Agent Baker testified that he
observed three individuals walking in single file across the field on the
property. He testified that they appeared to be Hispanic by their style
of dress and physical characteristics. Agent Baker testified that his
observations led himto believe that these individuals could have been
illegal aliens. Agent Baker further testified that he had fornmerly been
assigned to the U S./Mexico international border, and that the dress and
mannerisns of these individuals was consistent with the illegal aliens
he had seen at the border. Agent Baker testified that he did not enter
the prem ses, but that he proceeded to record |license plate nunbers from
sone vehi cl es parked on the Respondent's property. |

1424



1 OCAHO 212

find that Agent Baker's observations provided an appropriate basis for
t he subsequent -9 inspection

Respondent's attorney questioned whet her Agent Baker was observing
Lee Myle's nmink farm or another farm in the area. | find that
Conpl ai nant has proven, by a preponderance of the evidence, that the
property observed by Agent Baker was Lee Myyle's farm | find that Agent
Baker observed what he deened to be " “silos'' on Respondent's property,
and al though Lee Moyle, Marta Myl e, and Bruce Ell enberger did not agree
t hat Respondent's property contains " “silos'', it does have feed bins.
Agent Baker's inproper characterization of these bins as "“silos'' does
not discredit his recollection of his surveillance activities. Therefore,
I find: that the vehicle owners, whose l|icense plates were checked by
Agent Baker, resided on Lee Myle's property; that Lee Myle was told
t hat a nei ghbor saw INS observing his property through binocul ars; that
Bruce Ellenberger and Agent Baker discussed the Lee Myle Mnk Farm at
the Cassia County Jail, while the lIicense check was conducted; and that
t he geographic location of the farm visited by Agent Baker was in the
Heyburn/Burl ey area, and not in Filer or in Declo.

Finally, | find that Bruce El | enberger conmented to Agent Baker that
the Lee Moyle M nk Farm enployed illegal aliens. Agent Baker and Bruce
El | enberger both testified that they discussed the Myle Mnk Farmwhile
the license check was bei ng done by anot her enployee at the Cassia County
Jail. As | have stated, | believe Bruce Ellenberger was discussing the
Respondent's farm because he knew, when he heard the nanmes of the vehicle
owners, that they resided on Respondent's property. He also stated that
his basis for this know edge was his relationship to the Myle famly.
He told Agent Baker that his daughter was nmarried to Don Myle, Lee's
brother. He al so di scussed having visited Respondent's farmin the past,
and was able to confirm Agent Baker's description of several physical
features on the farm

Al t hough Bruce Ellenberger testified that he did not refer to Lee
Myle's farmin his discussion with Agent Baker, | was not persuaded that
he was able to accurately recall the exact contents of that conversation
due to the passage of tine. Agent Baker, on the other hand, mde a
detailed report shortly after the conclusion of the conversation, he
recalled in his testinony accurate details of that discussion, and he had
much nore reason to pay attention to the conversation than did
El | enberger, as he was anticipating an investigation at the Respondent's
farm and was gathering as nmuch detailed information as possi bl e about an
unfami liar |ocation

Bruce Ellenberger also testified that he did not refer to the
enpl oyees as illegals, but that he told Agent Baker that Lee Myl e
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enpl oyed Mexicans. | find it difficult to believe that EIenberger,
knowi ng the function of INS, would refer to Lee Myle's enployees as
““Mexicans'' and not use that in the context of ““illegal Mexicans."'
This is especially incredible since this sanme Bruce Ellenberger was one
of INS nost reliable sources for information on illegal alien enpl oynent
in the area, according to Agent Mhoney. It is also interesting that
El | enberger requested Agent Baker not to reveal that he was a source for
the information conmunicated to Agent Baker. | agree with Conpl ai nant
that Ell enberger would not have nmade that request had he not provided
adverse information. GCbviously, enploynent of Mxicans is not considered
adverse, while enploynent of illegal aliens is.

The above factors were distinct and obtai ned from di verse sources.
Their cunulative effect caused INS to suspect a possible violation of
| RCA by Lee Muyle. | find that suspicion to have been warranted, and the
subsequent decision to investigate Lee Myle's Forns |1-9 to have been

appropriate. | do not find that the comrencenent of this case was
arbitrary, or capricious, or an abuse of INS s discretionary power.
Therefore, | find no basis for Respondent's first affirnative defense.

2. Seizure of Forns 1-9

Now that | have found that the INS agents were properly on the
prem ses of Respondent on February 7, 1989, | nust address whether their
conduct in seizing the Forns 1-9 and related personnel records was

appropriate. Respondent contends that by renpving the docunents fromthe
prem ses of Lee Myle's farm and by using a subpoena to obtain the
docunents, the agents violated a Fourth Anendnent right of Respondent's
whi ch should |l ead to the exclusion of these docunments from evi dence.

Conpl ai nant asserts, on the other hand, that the agents obtained the
docunents with the consent of Marta Myle, a co-owner of Respondent's
business, or in the alternative, with a valid subpoena duces tecum It
further contends that INS has a right to renove these docunents fromthe
busi ness prenises, and that since the 1-9's are required to be kept by
Respondent, Respondent has no protection regarding them Conplai nant
further clains that Respondent denpnstrated no prejudice or danage as a
result of its actions. For these reasons, they contend, the exclusionary
rule is inapplicable to these records.

I find that the INS agents did not abuse their discretion in the
process of inspecting the records of Respondent's farm on February 7,
1989. The agents provided Respondent with the requisite three-day notice
prior to entering its property. The agents were net at

1426



1 OCAHO 212

t he busi ness office by one of Respondent's enpl oyees, Doreen Dail ey, who
expl ai ned that she had been left in charge of preparing for and assisting
with the agents' inspection. The agents were adnmitted to the business
prem ses consensually and there was no apparent objection to their
conducting the inspection of the 1-9 files.

The agents displayed their credentials, explained what they were

going to inspect, and acted in a cordial, non-threatening manner. | find
that the agents were not attired in their unifornms and they conceal ed any
weapons they nmay have been carrying. | believe that the agents were

cooperative and explained that they would give Doreen Dailey as nuch tine
as she needed to gather the docunents they requested, stating that they
woul d | eave and return at a later tinme if she so desired.

| further find that Dailey consented to the agents' taking of the
Fornms 1-9, however she did become concerned at the agents' request to
renove the other business records (W4 Forns, payroll records, etc.). At
that tinme the agents presented a subpoena duces tecum to her which
specifically enunerated the itens to be inspected. | believe that Dail ey
t hen sought the approval of Marta Myle, Lee's wife, to turn over the
busi ness records to the agents.

| find that the agents knew that Marta Myle was Lee's wife and a
co-owner in the business. | believe they were cordial and non-threatening
to her. In the presence of the agents, Marta Myle questioned Doreen
Dailey as to Lee Myl e's whereabouts and was told that M. Myle had | eft
Ms. Dailey and Ms. Myle in charge of the inspection. Lee Myle
apparently had no intention of participating in the inspection, although
he was aware of it. The agents again requested to take the relevant
busi ness records along with the 1-9's pursuant to the administrative
subpoena.

| find that Marta Myl e | ooked at the subpoena, handed it back to
the agents, and told Doreen Dailey to give the agents the records they
requested. | do not believe that Marta Myle felt that the subpoena
deprived her of her rights, or that her prior residency in Mexico caused
her to be intinmdated by the agents. | find that Marta Myl e consented
to the agents' renoval of the 1-9's and that she did not request to nmake
copies or retain receipts for any of the docunents. | further find that
the agents asked Ms. Myyle if she required additional tine to gather the
records and that they would return at a later tinme, if necessary. She
declined this offer

| find that the agents renoved the personnel records, including |-
9's, of Respondent's then current enpl oyees, Respondent's pay records for
1987 and 1988, and personnel records for past enployees. | find the
chai n- of - cust ody remained intact for these docunents fromthe tine Agent
Baker removed them fromthe office on Feb-
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ruary 7, 1989, wuntil they were returned to the business office at
Respondent's farm All of the docunents renpved were hand-delivered to
Respondent's farmthe followi ng day, with the exception of the Fornms |-9.
| believe the agents returned photo-copies of the [-9's along with the
originals of the personnel docunents, and that the original 1-9's were
returned by certified mail on or about February 9, 1989. Al of the above
facts lead to the conclusion that the actions of Agents Baker and Hopki ns
wer e reasonabl e and non-prejudicial to Respondent.

There is no evidence that either Ms. Dailey or Ms. Myle objected
to the use of the subpoena or the physical renoval of the docunents from
the prenmises. Marta Myle had nore than enough opportunity to call her
husband or an attorney if she questioned the agents' actions. Her
behavior evidenced nore a lack of <concern regarding the agents
activities than a fear of them Neither Marta Myle nor Doreen Dail ey
requested to take back-up copies of their docunents before the agents
renoved them fromthe office. Cooperation is further denonstrated by the
agreenent of the agents not to take the current payroll records, as per
Doreen Dailey's request. This indicates that Ms. Dail ey understood that
she could limt her consent and that she had sone control regarding the
itens seized. She and Marta Moyle consented to the renpval of certain
docunents, but not others, and the agents readily conpli ed.

Despite Conplainant's strong argunent t hat the applicable
regul ations specifically authorize the physical renoval of the docunents
during an investigatory inspection, | believe that Section 274A(b)(3) of
the Act is sonewhat unclear as to where the inspection is to take place
and whether docunments nmay be renoved for the inspection. See Pretrial
Bri ef of Conplainant at page 5, et seq. | do not, however, find that the
Act specifically prohibits renoval. This section states " “the person or
entity nmust retain the form and nmake it available for inspection by
officers of the Service. . . .''" It does not dictate where the docunents
are to be inspected, thus | nust <consider the totality of the
ci rcunst ances surroundi ng the inspection

| believe it would be preferable for the agents to conduct their
i nspections on the business premses, but in the absence of any
regulations prohibiting them from renoving the docunents and returning
them intact, within a reasonable tine, | do not believe that prejudice
can be shown. Considering the totality of the circunstances, | find the
handling of the records in this case to have been proper and the return
of the docunents the next day to have been tinely. The agents' nunerous
offers to take only the I-9's and to
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return at a later tinme for the other enploynent records denonstrates
their reasonabl eness in handling this inspection

| have considered both the Fornms |-9 and the other related docunents
in my analysis of whether the inspection was conducted properly by the
agents because all of these docunents were seized. | wll point out,
however, that the other personnel and pay records were not introduced
into evidence, so even if | found sone nishandling of these related
docunents which ampbunted to an abuse of discretion, | would not be able
to suppress them Respondent warrants no protection from a valid
i nspection, authorized renoval of docunents, and pronpt return of those
docunents, especially since they were not used to his detrinment in this
pr oceedi ng.

Respondent's pre-trial notion urged suppression of the Forns |-9,
found at Exhibit C28. | agree with Conplainant that the Forns 1-9 are
““required records'' and that Respondent was obligated to provide them
for inspection on February 7, 1989. Because they were required records
and not private papers of Lee Myle, Respondent is not entitled to Fourth
or Fifth Anendnent protection regarding them U.S.v. Shapiro, 335 U S
1 (1948) is the seninal case regarding this issue and the Court's
anal ysis of what constitutes "~ “required records'' has been followed in
adm nistrative proceedings. See U S.v. Lehnman, 887, F.2d 1328 (7th Gir.
1989); In re Gand Jury Proceedings,801 F.2d 1164 (9th GCr. 1986);
Donovanv. Mehl enbacher, 652 F.2d 228 (2d Cir. 1981). In U.S. v.
Thriftimart, Inc.,429 F.2d 1006 (9th Cir. 1970), cert. denied, 400 US
926 (1970), the court explained the distinction between crininal and
adm ni strative searches, reasoning that administrative searches are |ess
intrusive and not personal in nature. Assum ng the Respondent had Fourth
Amendnent protection, | still would not find any violation as a result
of the proper actions of the INSin this case.

Respondent urges the exclusion of the docunentary evidence as a
result of the agents' seizure of the evidence with ~“an invalid subpoena
duces tecumwhich they treated |like a search warrant.'' Respondent's Post
Trial Brief at 10. Respondent argues that the conduct of the INS agents
in seizing the docunents and renoving them from Respondent's business
prem ses should so offend the Court that the evidence should be
suppressed. | do not agree with Respondent's reasoning in this regard
I f Respondent had not consented to the renoval of the Forns |1-9, or had
chal | enged the use of the subpoena, the agents could not have obtained
themat that tine, as | have expl ai ned above.

As | have stated, | did not find an abuse of discretion warranting

corrective action. The Ninth Crcuit has concluded that, “"[a]s a genera
rule, the exclusionary rule does not attach to civil or admnis-

1429



1 OCAHO 212

trative proceedings.'' In Re Establishnent Inspection of Hern lron
Works, 881 F.2d 722, 729 (1989), citing INS v. Lopez-Mndoza, 468 U. S
1032 (1984); U.S. v. Janis, 428 U. S. 433 (1976), reh'g denied, 429 U S.
874 (1976). | agree that the exclusionary rule is not an appropriate
device in this type of admnistrative proceeding. It is certainly not
justified by these facts.

Based upon ny finding that the agents acted properly in seizing
them ny belief that they are accurate representations of the 1-9's taken
by the agents on February 7, 1989, the lack of a showing of |oss of or
damage to the forns, and the | ack of any prejudice to Respondent by their
removal, | will not suppress them Respondent's additional suppression
notion, pertaining to INS |1-213 Forns, is also denied since Conpl ai nant
did not introduce any such docunents at hearing. For all of the above
reasons, Respondent's second affirmative defense fails.

3. Service of Subpoena

Respondent all eges the service of the Subpoena duces tecum by the
INS agents on February 7, 1989, was defective because it was not served
on Lee Moyle personally, but on his wife and enployee, Doreen Dail ey.
Conpl aint suggests, to the contrary, that since the subpoena was
addressed to Lee Myle, Omer, Myle Mnk Farm service upon a co-owner
of the farmor an agent of Lee Myyle was appropriate.

| agree with Conplainant. In ny view the subpoena was addressed to
Lee Moyle in his capacity as owner of Myle Mnk Farm It was also
addressed to the Farm as a business. It has been held that service of an
adm ni strative subpoena upon a custodian of records or a third party does
not nullify the subpoena. See U S.v. Mller,425 U S. 435, (1976); U.S.v.
Horton, 452 F. Supp. 472 (C.D. Cal. 1978), aff'd., 629 F.2d 577 (9th Gr.
1980). | do not find a defect by service upon a co-owner of the business
entity, when the entity is nanmed in the subpoena.

In this case, an examnation of the totality of the circunstances
| eads to the opinion that service of the subpoena by the INS agents was
proper. The agents gave advance notice of their intended inspection,
schedul ed for February 7, 1989. The agents asked specifically to speak
with Lee Moyle and were told by Doreen Dailey that she had been left in
charge by Lee Myle. Cbviously Lee Myle was aware of the inspection, but
chose not to participate. Lee Myle was on the prenmises at the tine of
the inspection, but Marta Myyle, his wife, did not consider it necessary
to request his presence at the tinme the subpoena was presented to her.
Marta Moyl e expl ained that she was involved in the business operation of
t he
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farmand was a co-owner, by her narriage to Lee Moyle. The failure of the
agents to personally serve Lee Miyle was as much a result of Respondent's
deci sion to be absent, as the agents decision to serve the custodi an of
the records and the co-owner of the business.

The administrative subpoena used in this case was not
self-enforcing. |If Marta Myle or Doreen Dailey had refused to conply
with the instructions contained therein, the I NS woul d have been required
to enforce the subpoena in a U S District Court. See 8 U S.C. Section
1225(a). As Conpl ai nant correctly notes, "~ “the adninistrative hearing is
not the proper forumin which to challenge a subpoena.'' Pretrial Brief
of Conplainant at 15. Since Respondent's w fe and enployee gave the
docunents to the agents, and no challenge to the subpoena was nade at the
time of service, exclusion of the docunents is not appropriate. See
Horton, supra at 579.

Finally, the subpoena was not even used to obtain the Fornms 1-9. The
only itens seized thereby were not introduced. Al though |I have anal yzed
this issue, consideration of the service of the subpoena was rendered
nmoot when the business records were not introduced. For all of these
reasons, Respondent's third affirnmative defense fails.

C. CGyvil Penalties

It is ny judgnent that Respondent has viol ated section 274A(a) (1) (B)
of the Act, in that it hired for enploynent in the United States after
Novenber 6, 1986, 17 individuals without conplying with the verification
requirenents of 8 U.S.C. section 1324a(b)(1). | nmnust, therefore, assess
a civil noney penalty pursuant to section 274A(e)(5) of the Act. The
statute states, in pertinent part, that

[wWith respect to a violation of subsection (a)(1)(B), the order
under this subsection shall require the person or entity to pay a
civil penalty in an anmount of not less that $100 and not nore than
$1,000 for each individual with respect to whom such violation
occurred. In determining the amunt of the penalty, due
consideration shall be given to the size of the business of the
enpl oyer being charged, the good faith of the enployer, the
seri ousness of the violation, whether or not the individual was an
unaut hori zed alien, and the history of previous violations.

8 U.S.C. section 1324a(e)(5).

Conpl ai nant has assessed civil penalties for the 17 violations as
follows: for violations 1 through 7 and 13 through 17-$300.00 each; for
violations 8, 10, and 11-%$250.00 each; and for violations 9 and 12-
$200. 00 each. | have considered the range of possible penalties to run
fromthe statutory mni num of $100.00 to the assessed naxi num of $300. 00.

1431



1 OCAHO 212

In assessing penalties, | have determ ned that Respondent's business
varies in its enploynent needs, due to the seasonal nature of
m nk-farni ng. Regardl ess of season, however, | find Respondent's farmto

be a snall business. This is a factor in mtigation of the penalty.

Despite Respondent's assertions of good faith, | do not find
sufficient evidence of good faith to mtigate the penalty. Respondent was
given an educational visit well prior to the inspection, in which his
attitude was one of uncooperativeness. He did not choose to participate
in the inspection which denonstrated a | ack of interest in the programs
enforcenent. Respondent's failure to ensure that his business enforced
the | RCA regul ati ons, shown by the several violations committed, detracts
from his claim of good faith conpliance. Although | do not believe
Respondent's actions warrant aggravation of the penalty, neither do |
find that there is enough to nmitigate the penalty.

Record keeping violations are serious in the framework of | RCA. Each
of the 17 1-9's introduced at the hearing contained serious deficiencies
and nultiple omissions. Twelve of the 17 1-9's introduced into evidence
contained nothing in Section 2 and contained no certification or date in
the verification block. Four of the remaining five 1-9's contained only
check marks in lists A B, and C, and were not certified in the
verification block. Only one of the forns contained identification
nunbers for the docunents, and this form did not contain the expiration
dates for these docunents, nor was it certified. Nothing in these forns
denonstrated that they were conpleted by the enployees and verified by
the enployer or his agent within the requisite three days of hire. The
great mpjority of these forms, therefore, were woefully inadequate and
serious enough to aggravate the penalty..

| was not asked to determine any violations of knowi ng enpl oynent

of wunauthorized aliens, yet | received evidence that one of the 17
enpl oyees was unauthorized to work at the tine of hire. Since | nmade no
finding of knowi ng enploynent, | will not consider this evidence adverse
to Respondent, but rather will consider it a neutral factor

Finally, | found no evidence that Respondent was previously warned
or cited for simlar |RCA violations. Conplainant contends that

aggravating elenents exist for this factor due to Respondent's adm ssions
and the testinony of the INS agents that Respondent enpl oyed unaut horized
aliens in the past. | will not consider this
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evi dence as aggravating because there was nothing to indicate that
Respondent had a previous history of violations during the tine period
for citations or warnings to be issued in cases of |RCA violations. |
consi der Respondent's lack of history with INS pertaining to IRCA to be
a mtigating actor.

Accordingly, | assess a civil penalty for these violations at
$4,625.00 ($275.00 each for violations 1-8, 10, 11, and 13-17; and
$250. 00 each for violations 9 and 12).

V. ULTI MATE FI NDI NGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

I have considered the pleadings, nenoranda, testinonial and
docunent ary evi dence, and argunents advanced by the parties. Accordingly,
and in addition to the findings and conclusions previously nentioned, |
make the followi ng findings of fact and concl usi ons of |aw.

1. | have determi ned that Respondent Lee Myle, Oaner, d.b.a. Myle
Mnk Farm violated Section 1324a(a)(1)(B) of Title 8, Section
274A(a) (1) (B) of the Act, in that it hired for enploynent in the United
States after Novenber 6, 1986, the following individuals wthout
conmplying with the verification requirenments in 8 US C  Section
1324a(b) (1), Section 274A(b)(1) of the Act, and 8 CF.R Section
274A.2(b) (1) (ii):

Althea Dillon, aka Althea M Dillon
Cfelia P. Dom nges

Connie F. Herbert, aka Connie A. Herbert
Mol Iy A. Kl oer

G lardo Leon, aka Jilardo Leon

Magdal ena G Moral es

Juventino Navarrete

Eufracio Otega

Vi ncente Pacheco, aka Vincenti Pacheco
Jesus Ranmirez, aka Jesus J. Ranmirez

Li nda L. Robertson

Mar cel i no Rodri guez

M guel Cordova Tovar

Paco Cordoba Tovar

Silverio Tovar, aka Silverio Tobar
Linda M Warren

Jerrold Edwi n W ndes
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2. That, as previously discussed, it is just and reasonable to
to pay a civil noney penalty in the anount of four

requi re Respondent
t housand six hundred twenty five ($4,625.00) for Count | of the
Conpl ai nt.

3. Al other notions not previously ruled upon are hereby deni ed.

IT IS SO ORDERED: This 30th day of July, 1990, at San Diego,
California.

E. MLTON FROSBURG
Adm ni strative Law Judge
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